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Accused,

DECISTON

Private complainant PepsiCo, e i a forelgn corporation engagad in
amoeng others, the manufaciure, purghase, sale, hottling and  distribubion of
coftdrinks and non-alcoholic beverages Al over the wotld, either by iaatt o
{hrough its various franchisees  The accused s the presitient of & consnet
group theti kinown as “sCroalition 3489 "

Sometime in Jupe 1994, private conplainant receivedl @ copy of accusesd s

June 8. 1644 soficitation lelter (the Lelter) o Mr Hafael B Buenaventura, thep

President and Chief Execulive Officer of the Philippine Conmimel cal fler nabionl
Bank. subsequently, somelime in Gelober 1994, privale complainan 1eceived A
copy of a pamphlet entitled vC:oalition 48 Guastion and Answer, A Primer on the
World's Biggest Markeling Disaster” (the Pamphiet) bearing accused's signature
a8 a consumer advocate and president of Coalition 240 The Letter and the

Pamphlet were written in connection with private complainant’s “Numbar Tover

promotion. _ Q

| felioving that the Letter and Ihe Pamphiet contained libefous staternents
against it, private complainant filed, through its then Marketing Services Manager

M Cuintity Gomez, two separale complaint-affidavits for fibel against the
' aecused in November 1694 Following the conduct of prelimimnaty Invasligalions,

the accused was charged in lwo informations for separate counts of lihol

allegedly committed as follows:

Crintinal Cace 93 841

That on of about the g™ day of June 1994 i the Municipality
(mow Gityy of Matati, Metro Manila, Philippines and within the
jurisdiction of this Honorable Court, the above-named accusad, wilh
manifest intent of impeaching the virtue and reputation of Pepsi Co.
inc. and with the malicious intent of injuring and exposing said
corporation o public hatied, contempt and ridicule, did then and
{hare wilfully, untawfully and feloniously and with malce

s created using
;@a BCL easyPDF
Printer Driver



http://www.pdfonline.com/easypdf/?gad=CLjUiqcCEgjbNejkqKEugRjG27j-AyCw_-AP

aforethoughit] write andg publish o three page letter dated June
&, 1994 addrassed to onae My Rafael 1. Busnaventura, Mrosidon
and  Chief  Execufive  (ficer of the Piniippine  Commercind
liernalional Ramic (P00 s slgned by the said accused. the
pertinert-portions of which rean ag follows, o wit,

AW ok ox We lidve newspaper dlippings
dated March ang Al 1o hutliess Wis fraud in the
Pepsi Number Fover Promolion vy v

b. K% X the tiwh has Dbeoen reveshad
200,000 caps wilh the number 149 CAp was sesded al
the very start of the promation and half of 1l are
AN 000 caps, msnked (ne Milion cash winner o
dupe the people 10 intensifv theilr puwchase of the
nroducts X xon

. & 'Ij-ig;p_;a.i&g.:.@....aug"_.i_tﬁ_‘i_@.s;a.,!w_fs;am:.i‘ziﬂ&gga,,!.1@1@.:3,!
Lola Philiopines are both quilly of BREACH QF
CONTRACT x » x FRAUD AND WITHHOLDING OF
VITAL INFORMATION FROM _THE _CONSUME (5.
BUT Pepsi's ddverdising budael clowl has nuded o
owie vigilan! media. - Owr system of justice is heing
abused, hanks to  then highly — paid  lawyer
mercenaries. Law_enforcement _officers and ulhe
ilitary elemonts are baing biibed and induced to spy,
frame up, intimidate leaders 0f 249 groups_standing

- for_ow exploited poor.  Our qovernment_officials are
‘belng.Cinfivenced’ o jame  (his 4 dvocacy  for

consumer justice.”

d. ‘Pepsi_was _behind the NOI's _ileaal

R it o SR

arrest and_detention of yours truly and my son, last
- May 12, 1994 in Cagayan de Oro AR MY gl was
vioated and the NBI agents wera paid ohvigus(ly) by

Rarties burd by our movement fu iustice -

&, C XX X slop the EXPLOITATION 0f
POVERTY AND IGNORANCE OF CONSUMERS IN
THIRD WORLD COUNTRIES THROUGH
DBECEPTIVE PROMOTIONS LIKE WHAT FPEPGL NG
IN THEIR INFAMOUS NUMBER FEVER’

L TP P e .

f. "R % X o this erw of social maileting,
Pepsico instead of respecting and contrifbuting to the
social culture of the Filipino People has exploited the
saime for profils’.” (Fmphasis supplied; capitalization
and underscoring in the eriginal)
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iy essiniasciige camsni o e ¥ -
Critriingi Caner 15042

That on or about and somelins i the wonib of ociober
1504 i the Municipality (now Tily) of Makali Kelbre Manila,
Philippiiies and within the jurisdiction of thig Honmable Court, the
abhove-named accused, with the manifest intent of anpeaching fhe
vittue and repuiation of Pepsi o inc, and with the inalicious et
of injuring snd exposing said coiporation 1o pubic halyed, contempl
and ridicnle, did then and there willfully, il folly and feloniouslhy
and  with  malice  aforethoughl  vaiie, publishy and cironiate
nationwide or cause 1o be wiitten, published and/or circulated
nationwide pamphlet: “Cealition 340 GQuestion and Answer, A
Primar on the WorliFs Biggesl Marketing Disazter”, the
peffinend poriions of which read as Toffows o wil

“Introduction

“Thal was Ueliudry 1997 £ w ¢ soon. o
I yrey e

convulsive epidemic doyoloped avat Pepn s Fhambo
Faver. one of the worst lange scale matkeling scam i

e annals of buman_history % ¥ The tempiafion

foin the deceitfid serpail of Dden hiad e jo life

wd

It we seized the Pepsi <haflenge by fhie
horn We must make tham eatize that this lime. even
poor nalions can muster <owrage and forhifude {o
stand up aganst Ihe _acls ol _fiaud and decepiion
areculed by & mudlinational izt -

HG - Wells immortal words  preiaced  our
aerminal thoughts i this primer, 4 raal ihouahl-
provoking one, coming from 3 areal social cific and
terary  figure. Humanity  will  self-destruct  if
contemporary_barbatisms _committed by alobal
corporation__will_ conijnue  unabatedly  with - lhe
condening attitude of men and women in our midst

| what is tha main issue hiere?

Jiis absolulely not irue that i was puicly g
mistake. Pepsi started rejecting claimants of Pepsi
Mumber Fever Promotion with caps bearing _ihe
announced three-digit numbers as eaily _as March
1002, two weeks after the promo was faunchod.

2. i il e thal it was a simple case of
computer glitch?
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Yes Big g e bebwenn e angd doceptiog
an Ehaede ot angd brath i oy side e

hov o iy gaq : : PN L) EITI S
£ Vere dhepe odbun o aniwbay sl

L nﬁ Anut Pepnid o ot couptoes

‘Nn‘rw thad wie mnow of  wonow Chatites aie s
consurner upristhgg sgainel Pepat wdich has erhiosd
arovnd e wiothd B5 0 pracadent and an sonpiny fis
pthar Third YWorkd conmtrion o otow i tieic stinogle
Aqudngd decaglaon and Kaded o indchediong a5 ohoreand
Dy S0e nndoatind iy

Wi g there oy sooed aafvvaie e Lo yaou
chisade dgaitst Pepafo o

YEOU w4 o b UG cwlam tine o decoplive
pLonelions  and unvi il wlarheling woniolions

ERVLISES. 4 HHe puee TS s passive Consme

abtude can b 1;wup:'_ui~,r i nossed fo addiesa theb
uhiied acuong  stestewally  sgamst  muiinedionais
ErRpteting ‘lih P by and kmorance of the peopds
?‘ .; gl
¥ Fanv e Stage

}rn ‘#- 7,

‘ Mo mebbicied mapfeastod Pepars docephon
antd silenie of wpoudy code

st Blream Phaag

i gsh v py ol satesied |

Teiongon yan

i ‘wai ol Preduils Plalopines guilly  of
Begliceng

Chwmary Conclason
b Pepst Gepoialed | Motdber . fevi

omutions was mheiently deceptive and balinathed
withy frand as clabaniy with ) digit nswaberds) wara
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haing refected an fake’ fong hefore May 26 1aa
whon 349 was pnnosnnned

The country fanchinee Papsi Cola Products
Philippines g quiity of healigencs is [8ic] annonncing
Y ag winngs

PepsiCo PGP (sic)  futher | confused the
confuged with crist with nnsmmmqenwnt {sic) of the
controversy.”

Under Article 3872 of the Hoviged Penai Code Tibel iy dofined ag " pubdic
and malicious imputalion of a coime, or of & vice or defecl, teal oF imaginary, o
any acl, omission, cendition, stalus, o circonistance lending to cause he
dishoner, discredt, or contemyst of a natmal of juridical person, or 1o blacken the
memaory of ong who is dead.” Iis elemonls are as follows: {a) an imputation of a
discreditabte act or condition 1o another. (b) publication of the imputalion, {©)
identity of the person defamed, and () e existonce of malice,  Thus, e an
impulation to be libelous, it nwst ba f!nfdmaluw malicious, published. andd Hha

viclim is identifiabie. (Smay v, Secradary of dustwe, G RN T70048, apt amier

&, 2000}

The alements of identity and defamatory impitation ate cleatly presant in
both cases with PepsiCo, Inc. being expressly named and tmpuled to have
commilted fraud, bribery. cowvcion, ileual arrest, legal detention, erploitation,

- consumer deception, and tnethical practices in both the Letior and the Pamphtet
Cin fact, the accusad no longer made an attempl o arque in his Memorandum that
hese lwo elements are nol prasent in thege cases, faniting fis disCUs 506 {n the

slemants of publication and malice - wineh shall now be discussed below

Fubfication

Publication means making the defamatony master, after it is wiilten. Riown

o someone other than fhe person against whom il has been wnilim {Novicio v

Aguaban, G.R.No. 141332, December 112000

'I‘hp prosecution presenied the mm a4 itg Ixhibit A for Ciininal Case No.
i 9‘3««&4! ~ o prove, inter alia, that the accused, on or aboul Jung 9, 1894, Wrote

gigned and published the said Letter; and the Pamphlal as its Exhibit A for
Criminal Case Mo, 95842 - o prove, inter alia, thal the acenged, somelite in

COctober 1994, wrote, published and circulated mtmnwum sqaid Primer.

With regard to ihe Lefter, the prosecution points ouf fhat the acoused
admittad in his comment on the progecution’s formal offer of evidence {Comment

Con oifer) that he wapole the Letfer to ask sympallly, as well as support aid
contribilion from Mr, Buenaverlura  The accused counters thal the prosecutior

has not shown thal the Letter was read by Mr. Buenaventura or by any other thir il
person {i.e. someone other than private complainant) as Mr. Buenaventura was
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not presentod ags a wilness wor was amy other person presented to toslify an
having read the Lelter.

White it fa true thal the acoused's admission hal e wiole the Letier is not
sufficient 1o astablish publication thereof, acenueds claim thal no Aiiness wis
presentad o testify as 1o having read the Letier is nol accurate because the
prosecution’s lone wilness, e Cugintin Gomeaz, tegtified hal he has sean the
Letter at around the early part ol June tuy4 (VSN, March 17, 1998, p. 1 U
‘may be argued that %0 gee” It nol exaclly the same as ‘o 1ead’, but any doubt
as lo whether Mr. Gomerz actuptly read the Leller 15 ehminated when his
testimony i3 retaled 1o the complaint-affidavit he erecuted in connection with the
prefiminany investigation of € iminal Case Mo 96041, 1he contents of which My
Gomez affirmed at the withess staad upon the requast of then defense counael
Atly, Camilo Sabio (TEWM, June 71649, p. ). dnoparagraph 7 of this complaint
affidavit, Mi Gomez narrated the contents of the Lalter, thua showing thal he has
read the same. As the Leller was readd by a persen other than the parson
against whom it has been written. the element of publicalion is prasant.

‘ With regard 1o the Pamphiet. the proseculion cotrecly polnts onl that
publication thereol was adniled by the accused in bis Comment ol Offer whare

the accused stated that the Pamphlel was written and publighed . To inform

public consuiners the truth Behind the Pepsi 2449 Promo bever C(Conment o
Offer, pat. )

Thus, the elepent oF publication is ikewise present in both cases
Malive

Article 354 of the Revised Penal Cede states, as a goneral rule, that every
defamatory imputation i presumed to he malicious, even i e, i ne good

intention and justifiable motive is shown.

AN A A2 B D L it i

when the defamatory imputation  yualifies  as privileged  communication
mentionad. in the same Article 354 to be (1) A private communication made by a

person to another in the performance of any legal, moral, or social duty, and (7}
A fair and lrug report, made i good faith, withoul any conmants or retnatks, of

As an excoption to the e, the presumption of malice 5 done away with

any judictal, legislative, or other official proceedings which are nol of confiipntial
' nature, or of any statemenl, report, or speech delivered in said procoedings, o of
- any act perforined by public officers i he exercise of their functions.  In-short,

prool of agtual malice Is required in cases volving privileged communications.

The prosecution correctly points ot ihat neither the Letter nor the
Pamphiet fall within the exceplions provided by Aticke 264 They obvioualy do
not fall under the second exception, and neither do thoey fall within the fsl
axception since they were nol addressed to an officer or a board, o superion.

having some interast or duty in the maiter. and wiho has the power to fumish the

protaction sought. In Briflanie v Court of Appeals (G.R No. 118757 & 121871,
Ovlober 16, 2004), the Supreme Cowt beld that:
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tn ordder o prove that a stalpmen falls walinn the purview of
3 quadifiedty priviieged commimication under Afjcly 254 Moo 1 the
jollowing requisitas must conewr () fhe person who made ihe
communication had g leaal, moal W asoctal duly o ke the
communication, or at Jeast, had ancioterest Lo g obedt, which inter e
may efther be his own or of the one 1o whom i is made, (2) the
communication Is addressed 10 an officer or a hoard, o
~ superior, having some interest or duty in the matter, and who
hae the power to furnish (he protaction sought; and () the
statements in the commupication are made in good faith and
without malice. (Empliasis supplied)

! However this does nol necessarily mean that they are nol privileged 10
be sure, the enumeration under Adlicle W64 15 not an exclusive Tist of quaifiedly
privileged communications,  {soe Borjal v, Court of Appeals, G R No 120466,
January 14, 1989).

in Guingguing v Cowd of Appeals (3R Mo 128054 Septeober W)
20063, the Bupreme Court statod ;

The international rend in diminishing the scone, it o the
viability, of crinninal fibel proseculions s clear. Most pettinently it is
alsg avident in ow own aceceplance in this i isdiction of the
principles applied by the U 5 Bupreme Comtin cases auch as New
York Timres and Garsen.

~ Particutarly, this Cowrt hag accepted the propogition that the
actiral malice standard qoverns fhe prosecition of criminal
el Cases concerniing public figuies, lit Aoy v COMELEC,
the Cowl ciled New York Times in noling thal “Twie have adopled.
{he principle that debale on public issues should be uninhibied,
robust, and wide epen and thal it may well include vehement,
caustic and sometimes unpleasantly sharp altacks on government
and ‘public officials.”  The Gowl was even more explict in s
affirmation of Mew York Tmes i Vasquer v onf of Appeals
Speaking through Justice Mendoza

For thal matter, even i the defamatory
stalement is Talge. no diability can ailach i it relates to
official conduct, unless the public official concernad
proves that the staleinent was made with actual
malice —- that ig, with knowledye That oA fldge oF
with recikless disregard of wiether if was faise or not.
This is the gist of tha rufing in the landmari case of
New York Times v Sullvan, which this Courl has
cibed with approvat in several of s own decisions 69
This is the rule of "aclual malice.” In lhis case, ihe
proseculion failed to prove not only that the chaiges
made by petitionar ware false but also that pelilionar
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wade them Akt Rnomdedae nf thel falsity o \lly
reckleuy digragard o whethor they warg falss of nol

The Cowt has hesdne setendad the sacttral matice” tule o
apply not paby 1o public ntficiale, bul aled to public fges u Ayer
Proguctions Py, L v Capufomy. the Coutt citest wath approvat the
foliowing definilion of a public figure ._nuumnn(!&n:i By a0 Ametica
toxthool antorts :

A public figure las been defined as @ prerson
who, by hig accomplishiments, fanes. oF modle of ing,
or by adepling @ ofeusion or cotting ity gives the
public @ fogitimate intareut i hig doinas, hig affairs,
and hig character, han beootng & "Phlic wsim';awef
He i, W other wordy, A celehiy Ohvlongly 1o be
inchided . in Ihis coteqary  Are thess who  have
achieved some degred af reputation by appeating
pefore the public, an in e case of an ackor, @
m(,!f@‘..‘\f‘dﬂmﬂ hageball player @ PHCRisG, or Ay ey
aptetlainer. Tha fud i, hunaovar, nrosidey than this Al
inehides  pUc pleers, Gamouy myentors and
axplorers, Wai heroas qid evel ordinary soldie s, @i
ilant prodigy. s e lown a parsonage Hhan fhe
Cirand Exaited Ritet Al 3 todoe TE chdes. i shorf
arivone who has artived ab 2 position wheie pukstic
attention ia focusedd npon i as @ PeLaon

ye considered ihe faflowing propesition a8 sottled i this
jurisdiction’ that in arder (o justify o conyiction for crivnineal libed
against @ public figure, it must be ;emammhm! hoyomi
roasanable doubt thiat the kbelous plalements weig made o
pyblished with actnal matice, meaning knowledye that the
statement was falge ov with reckless digregard as to whether
of not i was true. AS applied to the present petition, there are Iwe
main determinants whether complainant 15 @ public figure, il
agsuming  thal po in. whether ihe pubiication of the subjed
acvertinerment was made with actual malice  Sadly, the T and
the CA falad Lo iy consider bollt Proposions (Brnphasis

supplied, citations omitled)

Conrary 10 ihe p;(vsse(:utmrt’s aeaeibion,  privale cotnplainant 18
qncoubtedty a public figure. Yo be sue. e g witnesa. My Viomes testified
fhat private complainant i a sgaraign corporation angaged in the manuiacius,
purchase, sale, holting and distnbubion of soffdrinks  and nmt-ﬁk:eimﬁc
boverages All over o wutkd’ and “wds canked i Fodung intet national
Magazing's July 26, 1997 issue a5 1892's 1 * largest incustrial corporation in the
world.” (Records, p. 17y Persons lessel known than private complainant have
 been considered as putslic figures by Ihe Gupreme Court ag in the tase of Mr.
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i

Ay regards the statements of the accused imputing bribery, coercion,
iflogal arrest, fingal detentinn, expinittion, eonsinesr deception, and unethical
practices to private complainant, the Comi notes that fhe prosacaion has not
presanted any evidence to show thal the recused Kpew e slalements in {he
advertisement weare falee or nonetheless procesded with reckless disrega d as ho
publish it whelher or not # was hrue

i any casae, the Cowt is salisfied that the acoused had some ground to
betiove his statermoants (o be true at tha time ha mads them

_ With respact to 1he statements impating bribery. comaion, idegal arrest,
Cand iegal detention, the accused lestified that he was arrestad and detaingd o
Cgaveral hours by members of the Nalional Burean of Invashioation {(NBI) on the
pasis of mfonnation given by prvale complamant’s counsel, a certain Atly
Salcedo: and thal while in custody, aceused wan aslied about Wis plang of filing a
cagse against private compkitant i New Yoo in cennection with the Ialter's
CNomiber Fever” promolion {(see TSMAvgust 16 7000, pp. 4710 GN)

Wilh respect to the statements iapabing fragd, pxploltation, consumer
Cdeceplion, and vnethica) practices the Cowl takes judicial nolice of the July 1.7,
19493 Senate Comwnittee Repart Mo 140 submitted by ats Comptteg on Trado

Cand Commerce {(headedd hy Hen Sonates cdotia Macapagal ArToyn). and which
contained the following findings:

g 1) [Pepsi-Coke Products Phils | Ine and PepsiCo ne |
FOCPPEPCEH may be faukad for gress negligmes, by il fahie o
avarcise that degree of due diligence in assuing that its “Mumbes
Favar® promotions schoms which involved as @ did hundreds of
thousands of consumenrs natiomaidein conductad scoupiiously atid
devoid of mistakes as will nol delude andlor mislead the
consuming public, following as il did, barely 2 month on [he heeis
of the PEPST Chilean fiasco which alno cteated o consumer furor
nationwitle  caused hy  its hanchises's  "mistake” i fhe
annonncament of the winning number -

4.2y PCPPEPCT may be faulted for mnsleading amior
deceplive. advertising by changing rules of the game” contrary to
that nade  kpown o e consuming poblic in alear and

unmisiajkajbie terms the impo{ance and ralovanco of 1he secunty
codes, (o the winning piocess,

a3 PCPPLPCE violated the provisions of MO, #33
Series 1983) by its filura to submit to DTINCR {or approvai, #s
print, radio and TV ads. with the requited moedificalions, for the
proteclion of the consuming public

4}

q.5) D71 failed i its mandate of protecting the interest of
the consumers by its faiture {0 pursue {0 a conciusion, the hearing
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i Adm - Case Moo 9200 agaimst P et for vielation of the
Fair Trade Laws, by dlowing o comprowing aatiieiont withond
fndings of culpability or non cuipainity, geapite findings of iae DT
Pask Forge | (Fraplagid sapplied)

The Court kewize takes juhdial notice thad in the Hoberts v Cowt of Appeals
(3R, No. 113830, March 5, 1aG6). the Supremss Cod found Hiat soyaral

housand holders of “349° Pepsi crowas i conpoction with “Mnber Fever”
promoetion filed with the Office of the Cily, Prosecilor of Quezon City complaints
for {3) estafa: {b) violahon of R A No 7 104 otherwise known as the Consume
Act of the Philippines, (¢) viokation of £ O Ho 81704 anid () violation of Act Mo
2303 eptitled “An A Refative o tmbtue. Deceptive  and Misleading
Advertisemnents.” a3 amandad hy Act No 274D

Surely. if the Senate Commilee on Trade and Commerce, and several
thousand other persons helieved that privale complaimant  andfor its focal
franchisea are guilty of gqross nedigence  dafuding o misteading the public,
deceplive and/or misteading advertising, viofating 0171 M. #33 (Geties of a7y,
violation of the Falr Trade Laws, Estald, violation of the Consumer Act ol the
Phitippines, viotation of £E.Q No. G1'% and vielation of Act Mo 22273 eptitled “An
Act Relative to Untrue, Doceptive and Misieading Advertisements” - then {18
reasonable for the accused 1o believe the same o be hue, o af the very least,
i circumstance woukl craate 2 reasonable Aoutt that the accusad acked with
actual malice when fie imputed frawd, ovplogation. connumer deception Al
unethical practices to private complainant

PHEMISES CONSIDERED, e aeensed is hetehy ACCRHTHE of Hhe
charge of ibel in Crirningl Coase pos U5 11 and % B4/

80 ORDERED
Makali City, August 30 2007
CEBAR D SANTAMARIA

frrasiding Judge

g
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